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Adam Thane Paterson 
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Great Smoky Mountains NP 
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Here’s What We Thought 
Would be of Interest to Y’all 
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• Community Rating System (CRS) Support Initiative 
• Program for Public Information (PPI) Committee 
• How You comply with the Endangered Species Act (ESA) when 

you submit a Conditional Letter of Map Revision (CLOMR) 
• Recent Changes in Property Owner Notification requirements 

for CLOMRs 
• A Few Words on Revisions to FEMA’s Mapping Guidelines and 

Specifications 
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Community Rating System 
• Voluntary Incentive Program 
• Part of National Flood 

Insurance Program (NFIP)  
• Reduced flood insurance 

premiums for better floodplain 
management 
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3 Goals 
• Reduce and avoid flood 

damage to insurable 
property 

• Strengthen and support 
insurance aspects of the 
NFIP 

• Foster comprehensive 
floodplain management 
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 4,500+ points 
 
 

<500 points 

 0% Reduction 
 
 

45% Reduction 

CRS Rating 
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Activities 
• Public Information 
• Mapping & Regulations 
• Flood Damage Reduction 
• Flood Preparedness Ap
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Colorado CRS Communities 
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Colorado CRS Savings 
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POLICIES PREMIUM CRS SAVINGS  

15,000 $11.5 million $1.5 million 

$ 
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Other rewards 
• Raise risk awareness 
• Increase public safety 
• Reduced damages 
• Evaluate floodplain program Ap
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Resources 
• CRS Resources 

• CRS Manual 
• Webinars 

• Emergency Management Institute  
4-Day CRS class – FREE to government 

• CASFM 
• CRS Committee 
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Community CRS Support 
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Community CRS Support 
• UDFCD Adapting to Flood Insurance Changes 
• CRS credits for UDFCD Activities  
• Point of contact: CRS Support Committee 
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Credit for UDFCD Activities 
• Floodplain Mapping 
• Public Information 

Activities 
• Geographic Information 

System 
• Website 
• Flood Warning 
• Stormwater Management  
• Water Quality Activities 
• Watershed Planning 
• Flood Protection Projects 
• Stream Corridor 

Maintenance Activities 
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http://udfcd.org/services/floodplain-mapping/ 
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Program for Public 
Information (PPI) 
• Public Outreach Plan 
• Defined Messaging 
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Program for Public 
Information (PPI) 
• CRS Extra Credit! – Outreach & Flood Response 
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Denver Metro PPI 
• Multijurisdictional 

within UDFCD 
Boundaries 

• 7 Communities 
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Annual Flood Risk Brochure 
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Community side 
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CURRENT RESIDENT 
1801 CENTAUR CR 
LAFAYETTE, CO 80026 
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Messaging 
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How Do I Get on the Right Side 
of the Endangered Species Act? 

Ap
ril

 5
,2

01
6 

20
16

 U
DF

CD
 A

nn
ua

l S
em

in
ar

 



22 

Navigating ESA Compliance 
• What Are The Regulations? 

• Endangered Species Act 
• FEMA’s guidance documents 

• Private Actions vs Non-FEMA Federal Actions 
• USFWS Colorado Field Office Guidance 

• Federal Nexus 
• Lead Federal Agency 

• How Do We Navigate The Process? 
• Available Tools 
• Compliance Scenarios 

• Take Away Message 
• Resources and Timing 
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What Are The Regulations? 
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What Is The Endangered Species Act? 
The ESA was passed in 1973 to provide protections to 
species of wildlife and plants (listed as endangered or 
threatened) and the ecosystems upon which these 
species depend   
• The USFWS and the NMFS are the agencies responsible for 

implementing the ESA  
• Mandates all Federal Departments and Agencies to 

conserve listed species and to utilize their authorities in 
furtherance of the purposes of the ESA (Section 7) 

• Private individuals, State, and Local Governments must 
comply with the ESA  (Section 7/10) 
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What Are The Regulations? 
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ESA - Section 7  
• Requires federal agencies to develop a 

conservation program for listed species (Section 
7(a)(1)) 

• Requires a federal agency to insure that any 
action it authorizes, funds, or carries out is not 
likely to jeopardize the continued existence of 
any listed species or result in adverse 
modifications of designated critical habitat 
(Section 7(a)(2)) 
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What Are The Regulations? 
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ESA - Section 7 Cont. 
• Effects determination: 

• No effect 
• May affect, but not likely to adversely affect 
• May affect, likely to adversely affect 

• No species or critical habitat “No Effect” = 
no further consultation required 

• May affect = consultation required 
(informal or formal process) 
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What Are The Regulations? 
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ESA - Section 7 Cont. 
• May affect, but not likely to adversely 

affect 
• Beneficial, discountable, or insignificant 
• Informal process – No Biological Opinion (BO) 

required 
• No “take” can occur under this category 
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What Are The Regulations? 
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ESA - Section 7 Cont. 
• May affect, likely to adversely affect 

• Formal consultation with USFWS required 
• Consultation would be concluded with the 

USFWS issuing a BO  
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What Are The Regulations? 
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ESA - Section 9  
Prohibits against “take of” or “harming” 
listed species of wildlife and plants 

• Harm can arise from habitat modifications that 
could significantly impair behavior patterns of 
a listed species 

• If an action might harm a species, an incidental 
take authorization is required  
• Incidental Take Statement - Section 7 
• Incidental Take Permit - Section 10 
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What Are The Regulations? 
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ESA - Section 10  
If a non-federal action will result in “take” or 
“harm” of a listed species, a permit from 
the USFWS is required 

• Provides guidelines under which a permit may 
be issued to non-federal parties to authorize 
prohibited activities 

• Requires a Habitat Conservation Plan (HCP) 
• Time and labor intensive process 
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What Are The Regulations? 
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FEMA ESA Compliance - Prior to 2010   

What’s ESA Compliance? 
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What Are The Regulations? 
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FEMA – ESA Compliance 
April 2010 – Procedure Memorandum 64 
• Address potential adverse impacts to listed 

species before construction activities occur 
• Required a Requestor to provide ESA compliance 

documentation from USFWS 
• FEMA’s role “action” in ESA compliance (Section 

7) vs the Requestor’s role in the process (Section 
10) 
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What Are The Regulations? 
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USFWS – Denver Field Office   
June 2015 – Regional Guidance 

• Is there a Federal “action” and who is the Lead 
Federal Agency? 
• Section 404 Permit – Corps  
• CLOMR – FEMA 

• Will no longer providing Technical Assistance 
directly to a non-federal entity 

• Requires the Lead Federal Agency (Corps or FEMA) 
to name a non-federal designee to do parts or all 
of the Section 7 consultation with the USFWS on 
the lead agencies’ behalf 



33 

What Are The Regulations? 
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FEMA – ESA Compliance  
November 2015 – Clarifications to Memo 64 
• Defines Roles and Responsibilities 

• Will no longer act as a facilitator  
• Will still require documentation of ESA compliance for 

the proposed project before processing a request 
• Private Actions and Non-FEMA Federal actions— 

compliance the sole responsibility of the Requestor 
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What Are The Regulations? 
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                 Provides comments 
FEMA Actions                Not approvals – No  
                 ESA Compliance  
 
Private Actions or    Section 9 - No   
Non-Federal Actions    “take” or  
      Section 10 - HCP 
 
Non-FEMA Federal Actions   Section 7 
Corps – Section 404 Permit   
      

 
 

Summary - FEMA ESA Compliance Process  
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What Are The Regulations? 
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What is the USFWS’ Position on FEMA’s 
Memorandum 64? 
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What Are The Regulations? 
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USFWS’ Position on FEMA’s Memorandum 64? 
             Provides comments 
FEMA Actions            Not approvals 
             No ESA Compliance  
 
 
Private Actions            Section 9 - No “take” or 
Non-Federal Actions          Section 10 - HCP  
         
 
Non-FEMA Federal Actions          Section 7  
    

 
 

“FEMA is responsible for demonstrating compliance with Section 7 for all 
projects proposed within Special Flood Hazard Areas where a CLOMR or 
CLOMR-F request is made for FEMA’s review” 
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Navigating ESA Compliance 
• Tips and Tools to Address ESA Compliance 

 
• Consultation Scenarios 

 
• Take Away Message 
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Navigating ESA Compliance 

Ap
ril

 5
,2

01
6 

20
16

 U
DF

CD
 A

nn
ua

l S
em

in
ar

 

How do I determine if there are 
threatened or endangered species or 
critical habitat in my project area? 
• Websites: 

• Species present in the county where the project is taking place: 
http://ecos.fws.gov/ecp/ 

• ITPs and USFWS: www.fws.gov/endangered/what-we-do/hcp-
overview.html 

• Data is only useful if you know what is means and how it is applied 

• Contact the USFWS Directly: 
• USFWS Office Directory: www.fws.gov/offices/ 
• Very slow response time 

 

 
 
 

http://ecos.fws.gov/ecp/
http://www.fws.gov/endangered/what-we-do/hcp-overview.html
http://www.fws.gov/endangered/what-we-do/hcp-overview.html
http://www.fws.gov/offices/
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Navigating ESA Compliance 
Consultation Scenarios 
Scenario 1 - The project area associated with the CLOMR 

has no habitat for any threatened or endangered 
species 

Scenario 2 - The project area associated with the CLOMR 
has the potential to impact habitat for a PMJM, but the 
impact is likely “insignificant and discountable” 

Scenario 3 - The project area associated with the CLOMR 
will impact habitat for a threatened or endangered 
species, such as Preble’s, and no Corps action (i.e., 404 
permit) is needed 
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Navigating ESA Compliance 
Consultation Scenarios 
Scenario 1 - The project area associated with the 

CLOMR has no habitat for any threatened or 
endangered species.  
• Submit a HA letter requesting no further consultation 

required (“no effect”) and get the stamped letter back 
from the Service indicating “no concerns”. 
• Provide a copy of the original HA letter and the stamped letter 

correspondence from the Service to FEMA. 
• Based on the Service’s response, translate it into the “no take” 

language, if required by FEMA. 
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Navigating ESA Compliance 
Consultation Scenarios 
Scenario 2 - The project area associated with the CLOMR 

has the potential to impact habitat for a PMJM, but the 
impact is likely “insignificant and discountable” 

• The project is not at the “take” level, which would require an Incidental 
Take Permit (Section 9) from the Service, but it also doesn’t fit the “no 
take” category 

• FEMA will accept an “insignificant and discountable” effects 
determination from the USFWS 

• Assumes the USFWS will provide technical advice on ESA compliance for 
the project without knowing if there is another federal agency involved 

• Non-federal entities legally can’t make effects determinations, including 
take or no take statements 
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Navigating ESA Compliance 
Consultation Scenarios 
Scenario 3 - The project area associated with the CLOMR will impact 

habitat for a threatened or endangered species, such as Preble’s, and 
no Corps action (i.e., 404 permit) is needed 

• FEMA’s guidance requires applicant to go through Section 10 
consultation, which would require a Habitat Conservation Plan (HCP) 

• Similar to FEMA, the local Service office has limited resources and staff 
available to address the volume of applications this level of consultation 
would require 

• Currently, the HCP process takes several years to permit through the 
Service and this timeline would likely increase if more CLOMR projects 
have to go through the Section 10 consultation process 

• What happens if the Service does not concur with FEMA’s guidance?  
• The local Service field office views CLOMRs as a federal action that 

would require FEMA to consult with them directly under Section 7 of 
the ESA 

• Projects could result in a stalemate 
• Potential for legal actions 
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Agencies don’t agree on ESA process 
 
Seek Professional Services early in the 
process 
 
Build extra time and money in the 
compliance review process 
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Pro 
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Questions For Jenelle? 
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Property Owner Notification 
Requirements for CLOMRs 
• Previously Focused on Pre-Project to Post-Project 

changes 
• Now includes Effective to Post-Project changes 
• Notifications include: 

• Individual Legal Notifications for properties affected by 
proposed work in the floodway (NFIP 65.12).  
Requester can certify. 

• All property owners adversely affected by increases in 
the SFHA or BFEs.  Can be public notice, certified by 
requester or community. 

• All property owners affected by floodway changes.  
Can be public notice, certified by the community. 
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Operation & Maintenance 
Plans Detention Basins 
• Any new or revisions to existing Regional Detention Basins 

that attenuate peak flow rates require an O & M Plan 
• Please utilize the O & M template on the UDFCD website Ap
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Revisions to FEMA’s Mapping 
Guidelines and Standards 
 • FEMA has separated Guidelines (friendly suggestions) from 

Standards (must do unless granted a variance from FEMA 
Headquarters) 

• Guidelines and Standards are updated twice a year, fall and 
spring 

• The November 2015 cycle included the latest guidance on ESA 
compliance discussed in Jenelle’s remarks 

• Proposed May cycle changes were distributed for comment 
• Expect an emphasis on Community Engagement and Risk 

Communication 
• https://www.fema.gov/guidelines-standards-maintenance  
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https://www.fema.gov/guidelines-standards-maintenance
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Questions??? 
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